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The Application of Equitable Liability in the Pre—civil Code Era:
About Judgment Misunderstanding and Appropriate Solutions
Shi Guanbin, Xie Chunling

Abstract: The article 24 of Tort Law that inherits equitable liability established in the article 132 of the
General Principles of Civil Law is the implementation of the equitable value, but it should not be as the
principle of imputation for the Tort Law, but as the rule of loss sharing. Combing through judgments of second
instance from 2008 to 2018 can be seen that the court tends to adopt the expression of “the principle of
equitable liability”, and there are many problems in the application of equitable liability for judicial practice,
such as confusing it with equity doctrine and deduction of liability, applying it wrongly in contract law and strict
liability for tort law and equating it with humanitarian compensation which the important thing is that the referee
only values. The existence of objective loss, but ignores the causality components of the equitable liability rule.
The future Civil Code should clearly stipulate that the application of the equitable liability rule is limited to the
fault infringement for Tort Law. Except that two parties are not at fault, there must be a causal relationship
between the behaviour of the actor and the damage to others. If the actor takes no action, he cannot be required
to share liability accordingly.

Key words: Equitable Liability; Fault Liability; Article 24 of Tort Law; Causality; Compilation of the Civil
Code
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