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On the Regulation Route of the Civil Code to the Security Agreement —
Focusing on the Investigation of the Adjudication Position

Shi Guanbin

Abstract: A sales security agreement, an atypical type of security, is claims security in nature,
meets the identification conditions of a sales contract with effective conditions, and belongs to
guaranty security provided with specific property. In principle, a sales security agreement shall
come into force as soon as both parties reach an agreement. In the future, it is advisable to
abandon the existing judicial interpretations to deny that the parties are must in the position of
"sale and purchase agreement”, and affirm that the creditor either "require the guarantor to
perform the sales contract” or "by mandatory auction or sale of collateral to realize hypothec".
Sales guarantee agreements and floating guarantee agreements are different due to whether
directly causing the transfer of ownership of collaterals or not, but both can be included into the
scope of prior agreement on paying debts in kind actually. If the amount of secured claims is
obviously less than the value of collaterals and the guaranteed party under the sales guarantee
agreement require the performance of the sales contract, the guarantor is allowed to invoke the
floating guarantee clauses to defend the claim, and then the guaranteed party can only obtain
creditor’s rights through the realization of collaterals.

Key words: the sales security agreement; declaration of will; codification of the Civil Code;
atypical security; fluidity items
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