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commit crime to help families.

Key Words Neutral Help; Objective Imputation; Danger; Criminal Penalty

Yao Wanqin Ph.D. in Law Lecturer of Law School of Southwest University of Political Science and
Law Distinguished Research Fellow of Institute of Higher Learning in Southwest University of Political Sci-

ence and Law.
Aesthetic Determinations in Copyright Law LIANG Zhiwen * 143 «

Aesthetic Non-discrimination theory holds that judges evaluating issues of copyrightability should not
take into account the aesthetic quality of the works because of the subjectivity of aesthetic opinions and in—
competent judges for aesthetics. However judges being aware of it or not have little choice but do aes-
thetic determinations because such judgement is required by copyright law for “art” or “aesthetic mean—
ing” and under some circumstance assess the artistic contributions belong in the useful article determi—
ning authorship and originality ~and making aesthetic judgement to evaluate the substantial similarity be-
tween works of plaintiff and defendant. Aesthetic judgement assess the overall character of the work to deter—
mine whether it is eligible for copyright protection or industrial property protection and harmonize the differ—
ent protection between the author’ s right and related rights. Thus the critical issue is not to eliminate the
subjectivity of aesthetic determinations but to provide guides for judges making choice among different aes—
thetic theories. The “artistic commonwealth” standard which can make an objective and consistent aes—
thetic determinations through forms of works authors’ intent and reader’ s response is a relatively desira—
ble solution for judges. Meanwhile judges must realize that the aesthetic biases would hinder the artistic in—
novation.

Key Words  Aesthetic Non-discrimination Principle; Aesthetic Determinations; Artistic Common—
wealth; the Subjectivity of Aesthetic Judgement; Artistic Works

Liang Zhiwen Ph.D. in Law professor of Nanjing Normal University Law School.
Commentary to Article 49 of Contract Law YANG Fang * 158

Article 49 of the Contract Law is the full norm of the agency by estoppel. In Chinese empirical law sys—
tem other than the article 49 there are many articles about the legal effect of someone’ s conduct attrib—
utable to the name of the person who has not authorized the corresponding authority to the one. In the appli-
cation of the law the relationship between such norms and article 49 can be interpreted as the following:
the norms of job conduct are just the nonHull norm only with reference function; the representative norm is
not different from the agency by estoppel in the structure so the former can be replaced by the latter. In the
constituent elements attributable elements can be derived from the the fact “relative person has reason to
believe” . In the legal effect Article 49 is not the determinative norms of effectiveness of legal action but
the attributable one. In addition the relative person has no right of withdrawal under Article 48 (1) .

Key Words Agency by Estoppel; Job Conduct; Accountability; Right to Choose of Relative Person

Yang Fang Ph.D. in Law Assistant Professor of Hainan University Law School.
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