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Rl , 22 95 31 [ okt 25 B R R) 25, 2 2L o P
Jo Y LT, " W2 AR R B 2 ) SR AR 35 A
ERIEXT I 2% SC I i B A B s i), (AR IR 9T,
VE N AR B i REAS S5 SCI I, 1969 4F-( 4k .48
ZRABNY R 31 45, Pl R AR SCIR IR IE
S5 WARE AR SCRE R U0 3 [ 8 2k 29 T AU
BB EAELL T RS LR R R LRI (T A 12
H ) Xof 2% 20 fif e SR ) Ay i J

ASCRAE(T A 12 HERIL) FHSTEXE 121
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(AP 121 209 23CUNTF
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H SRIE 11 ol e [X

285 3 B A FESD, 505 04U it %

X & JE 48 T DX K Bl 28 7 4 BRAS 8 23

FHF HoAth ks 451+ AL I LUK 22

3 ABRYE R A BHA B 2 B AR TR 1Y)

FHE RN BIRAT X sORRSE,”

KFH 121(3) FMEH (7 H 12 BHERDL)
SEONE AN R LA ) B S L TR
A0 B G T A K I v T K T A v 3 s T ALK
Y HLIE (feature) , FR A AIRT S L . 7E &1
B T /K T A HEJE , R © 5505 (islands) * o &
T, &2 05 3 7 A Tl R SR DA 2 249) 565 121

@ IR AR RN CERERGI) 57 A 12 H#d) 3E
P Rt A AL DR B Al P T 98 0 R W 2 B R, 4 PO T B
#1258 ( Permanent Court of Arbitration, PCA) BB W F#k, &5 N
2013-19, P1EE S htips://pea—cpa.org/en/ cases/7/

@ (7 H 12 B 5 478-553 BL,

® (BYYBIPECCA 2 W, ; United Nations Convention on the
Law of the Sea of 10 December 1982, http://www.un.org/depts/los/
convention _ agreements/texts/unclos/ UNCLOS - TOC. him, Access
Time: 2018-05-25.

@ (7A 12 HEYL) 5 474 B,

® (T A 12 FAR) AT 4 o 5 S5 M S T
B, 2L :Ministry of Foreign Affairs of the People’s Republic of Chi-
na, “Statement of the Ministry of Foreign Affairs of the People’s Repub-
lic of China on the Award of 12 July 2016 of the Arbitral Tribunal in
the South China Sea Arbitration Established at the Request of the Re-
public of the Philippines”, July 12, 2016, https://www.fmprc. gov.
cn/mfa_eng/zxxx_662805/t1379492.shtml.

©® HAYEF HH (Tanaka) 325K« M EEE 14 i R BT 156 52 5%
BRI SRR, W ORI SR VY HF | Ze N ERL A 22 H AR Y Sk
AR IE i B AN 6], 2 UL Yoshifumi Tanaka, “Reflections on
the Interpretation and Application of Article 121(3) in the South China
Sea Arbitration (Merits)”, Ocean Development and International Law ,
Vol.48, No.3-4, 2017, pp.373-374,

@ Stefan Talmon, “The South China Sea Arbitration; Observa-
tions on the Award of 12 July 2016” , Bonn Research Papers on Public
International Law, Paper No.14, 2018, pp. 81-87, https://papers.
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® Gerhard Hafner, “Some Remarks on the South China Sea A-
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©@  Joanna Mossop, “The South China Sea Arbitration and New
Zealand’s Maritime Claims” , Victoria University of Wellington Legal Re-
search Papers, Vol.8, No.2, 2018, https://papers.ssrn.com/sol3/pa-
pers.cfm? abstract_id=3123313, pp.265-291.

@ Yann—Huei Song( RFHERF) , “The July 2016 Arbitral Award,
Interpretation of Article 121 (3) of the UNCLOS, and Selecting
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national Law, Vol.49, No.3, 2018, pp.251-255. H[H E ke A
SRRz [ B LR S ) — ASHE R T A R TR 138 3, it
BEAhRA DX T 58 121 (3) 4% A i ¢ il 284 1] 22 92 Bk, WL Chinese
Society of International Law, “The South China Sea Arbitration Awards ;
A Critical Study”, Chinese Journal of International Law, Vol.17, No.2,
2018, pp.537-542.

® (7 A 12 HEYL) 5 457 B,

@ (HBARAEAL) BOET 1969 4F 5 A 23 H AT
1980 4= 1 A 27 H, U United Nations, Treaty Series, Vol.1155, p.
331, hitp://legal.un.org/ilc/texts/ instruments/ english/ conventions/ 1
_1.1969.pdf,

@ FVES N J&: 1) Anthony Aust, Modern Treaty Law and
Practice, Cambridge University Press, 2000;2) Sir Ian Sinclair, The
Vienna Convention on the Law of Treaties, Manchester University
Press, 2" ed, 1984; 3) Richard Gardiner, Treaty Interpretation,
Oxford University Press, 2008;4 ) Lord McNair, The Law of Treaties,
Oxford University Press, 1961,

@ (7 H 12 B#EM) 45 119-120,130-131,175- 186,195~
232 B,
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B3 AT, DL B B WSV A )« 4 RE AR TR
FEECHAR BT ARG M E, TEAR T ik
BEXGWE L H 121 (1) 7% XY B 05, SRRl < &
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(rocks) * RFPMNREYEFF NS Jm A sl A B 1Y
ZEGFIETR YT S L RS 121(3) 2k KR
e T e AN FL A 7 A L TR 28 B DX R R R A 5%
Mo AR EARIEES 121(2) 455 HAB RS
LA ALY WLE I [T R B e ) HE |, ik
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—in), PRI A I SR R BT Il AT
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T R GE BRI LA 121 1) Ak S S LI b
B, il S5 T B0, A i v
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JRATTIX KRR AL, il v o 2 < R
ek Byl (2) “ A i BIRES 121
(3) Z“ANBEAERF NS AE SO A B 2 55 A 1
17 e e s (B ), T R L R A T
DX R RKRGSE, (7 F 12 HEe) 4 483 Briji: “ 4
KHIAEH AR ST 2 AR 4 N Ja
AP tE s WEARARE, Bl niE,” (3)
“SERGRE S HEAR IR AT R R
HIELR R IX KRBTSR . — e ) v b 2 ng
N EARGRE B AR 2 121(3) FHE
— 2kt

= FREE AT R (AN
55 121(3) 2k7

R e (N 20) 26 121(3) S5 i 72
FLH IR (1) 53 FHIE” (the text) 5(2) “ I
T (A HIERE” ;5 (3) KX
IR FIUE S TAE ST (travaux préparatoires ) 5 (4)
XFAZE SR REIISEIE 5 (5) BATAZR SR KL
BRI AH G ©

3.1 F121(2) FHKRM ETX”

TEREAS i Re” i B vh, PhEE 2 25 121
(2) %%, HIPEEHAT LT N, Bt B
SR HEBESRE I, X 121(2) AR RT-EA
FEILH BTN, 725 — D5 14
BET, A 5 Bl BT, Hi 2
Bobi s 13 45, 1 Babhigsh 121(1) 44941
A B S TR EUE T 75 BrAb B
TR H T O 1 5 Bafige B CT,
AR A D

ALY (FEICRR) 55 121 ZRM SR T
YER A2 121 (2) ZB9HT-E 4 (except as
provided for in paragraph 3, RI“BR%f 3 355 A #L
FESN )RR 121(3) ZRE v R B4, X b
AT ROE EAME NS 121(3) AR B

VRN TFERAN? e AN XA

7 RURERE A P A 26 121 (3) 4/ Eial (&
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IHRFREBNSRE

SRR S BN SR BT 0

O (HE,H121(3) £ —DF R E LA (rocks) |, MFE
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® (7 A 12 B 545 473-553 Br, AR THIE, At
WA 5 WA (BATARZ SO ER LB M) .

© WRKSW(T H 12 HEP) 5 507-520 Bt 45 507-511
B 508-509 BE; 5 510 B4 478-553 B,

@ (7 H 12 HERPe) 55 507-511 Br, SR [ 5 2% 5 0
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“Some Remarks on the South China Sea Award: ltu Aba versus Clip-

perton” , Chinese ( Taiwan) Yearbook of International Law and Affairs,
Vol.34, 2016, p. 8.
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121(3) Z5 Al Gk ok G 1) o B, X AN

REE G AR /N MU AR A 1 AR AN - Hb = A
R T SRR 5 1 38 T AR, 3 il B AR I
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(Pl g Al i e 1Y) ) [ kS — 2B R, 2R
A E ZF AR/ Y 5K 4 A, EX
DT 121(3) FWE X, NWIZERAL, M
JEH155 % 8 2 0 X BE 556 121 (3) 2401
Hiy, @

SEAPFRRE T 5, AR B H Y, S b 10 A0k &
HIN NS BOPRE IRV B 1 A N BB e Y
KWK, & T 2855 DX BT 2 1 1 R 8K 8 U FL S ik
RT X N R R g A R, e HSE i
R R N (AT AN,
XAEAE T O BRI 2 N R (R B R
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EFVHEREANSRAE R, BRI
SRR AR 2RI R (RP“ANBE
¥ ), “ARegEir AR B & X, R T0hE
WA SR PN TE 37315 2 N X S 1P < i1
b FARMR SRS Hm | BHE O R B
R A TR AR R H S 15
BRI AR SO T (“ANRELERE” ) WA T . SR,
PR A FE LAY, MRS E L, S RE ek
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BEBY, X S U 0 I HLRLAGE 121(3) 5508

(D See Anthony Aust, Modern Treaty Law and Practice, Cam-
bridge University Press, 2000, p. 188; lan Sinclair, The Vienna Con-
vention on the Law of Treaties, Manchester University Press, 2nd ed,
1984, pp. 130-131,

@ (71 12 HEP) 5 512,517,520 BL,

® (7 H 12 BER) K512 B,

@ Z D Tan Sinclair, The Vienna Convention on the Law of Trea-
ties, Manchester University Press, 2nd ed, 1984, p. 130,

® KKSU(T A 12 BRI 5 513 B AR 514 BE BB 515
B, TR 543555 515 B 45 518-519 B,

© Richard Gardiner, Treaty Interpretation, Oxford University
Press, 2008, pp. 194-197; Ian Sinclair, The Vienna Convention on
the Law of Treaties, Manchester University Press, 2nd ed, 1984, pp.
118, 134.

@ (7 12 BED) 5516 B,

® (7 H 12 HkPe) 56 517 B,

© (7 H 12 HEB) 5 518—519 B,
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PEPPEE A IR < H I R B AR &
¥ ZNREBUR AR R S5 e R vk
3.3 FTRABRF“HERZITIEXHE” ( Travaux

Préparatoires)

(7 H 12 HEHL) H 10 TUHEES 121(3) 4
MWISLIEE RS SCHE (travaux préparatoires ) , FH 2R
PRI i B, 8 sE a1t 12 15
FEE: 1923 4 K5 a1 [ 1 A I B 1 B
TR B 2 10D SR 5 @1930 4F- 3 [ 75 [ brEk 3
(0 B ik v A 2 TR B 52, LA SCHE Al 1R K A
2P YIRS 31956 £ G F F PRk & A2
(ILC) Xf TR Y PRI LA e 1954 44 [/ 15 1%
ZRASIRE;, @—DBEE EREZE SR
E AR A T B IEM, J5 R R 1958 4 H N EC
(ATUHF B LT X 2) 55 10 2% TS KB A
[T R s 2 WA TP, S 7R RS 2K 22 (Arvid
Pardo) 7E 1971 BX & B I 22 51 23 FF 25 (0 R B
©1972—1973 4R 2 3 2 TF 23 I HE L8 [ 52 14
S5 (01974 A% By JE WARRTE S =R G E
LW B S @1974 AR BT AR R AE
5 RIS B W S Y5 (©@1974 4F 5
[ 5 25 DY AR S RS BV R L U — &
PPN 5001975 AR IE 28— P R SO
(Informal Single Negotiating Text) , {H 2B AR H
sk H A A i B A 1 R Al U —
PR SO b G T R B B A 25, DA SRR X
ol 1) [ 5 14 57 3% s 7R 56 = kI & [ v
Brox il Ja o PEEZE KRR T T 5 4 Sl
B35 R LR 2R 121(3) AR A1 S AE H. 2 DT 1
g5, ©

T TR, BT 12 TRk 4% 2 i Bt
T E A R TAE SO A
121(3) FRARAAAAAE WEg TAECHE” . A

FE BB 58 B0 (Anthony Aust) WITZ €, fif
RRIEWARIN D SR, WIRFPAAR A s TAE
S

PR 0k R G I [ PRk & LS 0T R OE
SRS TAESCHE” o R, — M TR« i+ T
VESCOE A 3 A5 S, A5 29 T T B 28 4
WL SR % G0 7] 75 125 B Ak 25 150 rb 9 i e 1
HH | 2R 2400 B 2 T 3 A 0 T R 58 0 i R A 7 A
HARZ BB B A E PRk 2 o4 i 45
SCHEZR B SRR oo 2 S7 BB Ll AL
R T e WHE S Y TE SR AR L NI [ Y B Ak
MIIE sk, XEBPRL AR A AT T & R I 3
IME S ER RSO R A O

2RI BUR S # IINEEYH (Richard Gardi-
ner) X F“ e TAESCH” W ME 4 245 AR
iR IETTTe AR LA (R RIS — AN AR
0N F S o Il K (5 G L S /N TTIP O e
SCUFA S T 22 T Al b 2 Ry v o S 0 S
252 1) [R) B 2 AR A5 20 SO BUE T Y
AT PE LA SRR TR N A TR ©

FEC YN 55 2975 N 20 ) i B A B 1 [
PR&Z D0 23 A 35 AN A8 4 i A5 5 B
IEGR 5134 - A K, WK 5838 3 AN 10 02 < fiff 1]
RS TAE S M AR A B 5 R g 22/
o SRYY SR BRI 2 2 B0E A R

© WABIX=2Z3.17,

@ WAL X=2Z342Z(1)-(2)7,

® WHEEREFESAENERRE LR UAMFERLET, W
Chinese Society of International Law, “ The South China Sea
Arbitration Awards; A Critical Study ”, Chinese Journal of
International Law, Vol.17, No.2, 2018, pp.532-533.

@ nfEL ( Gardiner) K 003 Al g P 5 MR e B Y
FOR BN TR R 543072 1. 2L Richard Gardi-
ner, Treaty Interpretation, Oxford University Press, 2008, pp. 197-
198,

® RKSUCT A 12 HEe) 56 218-227 T4 522 Bt 5
523 By 56 524 B 5B 525 B 5B 526 B A 527 B 46 528 B 5 529
By 35 530 B4 531 B o9 532 B A 533 BL,

© £ Anthony Aust, Modern Treaty Law and Practice, Cam-
bridge University Press, 2000, p. 198.

@ (712 HE) 5 531 B,

® Anthony Aust, Modern Treaty Law and Practice, Cambridge
University Press, 2000, pp. 197-198.

© Richard Gardiner, Treaty Interpretation, Oxford University
Press, 2008, p. 307.
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SCPEZ ANRAT R AR ER B B O, BATR
JEUEE | 130 2 UE 41 0 200 R HeAth E BH 45 24 [ 2
R DG UE 4 o FL e E, SO IR O A 8 T e ]
FhAREEZ T EATAT LIS LIRS | DUIE Bl 45 2y
XTSI HE B R T % 7EEZ IR IE
A3 48 249 e TR 0 s 8 1 1) 7 B 2 380 At )
GEANIRIE SRR 31175 BH A A (ARG, ©

FHIXFE R BR R T , i 38 2 3 0 4 ) X
DLl /2 WEAS TAE SO B 55, BV 2 ,
ANEEREMAE, B 1923 4 5] 1958 41941
BHITF , T2 AT DAY B iR B 1958 4F H P EL 4t
KL XA 2y, AT LA 1A A R il R
55 121(3) %5, 1971 4E & 1974 4ERYAHRL, 24
ol B GRAE 5 — G BV vk S I 2 T iR
SR ARSI, 1975 AR IE 3B — b i ok
BARANC SR, IR MR HBJE B 5 AR
TE R — PR SCIFER A0S 3

R EE RN SR 121 (3) 451 “ M4 TAESC
T AR AR 51,2 e & T A L0
“HERS TAESCHET  AREAE T A 458, 5 121
(3) SN FR S5k, BRI S S5, S
Vi v ML TG P A BOR R SAR X S A
MHS G, 2l 008 B 25 A28 3t (W) 4k
RV B ] o 9 IR X 3, A 3k 0 3 B I [
PRI S TR NP4 TE . X ROt T2 121(3) 4%
M HB LR BT/, /5T H 12 BER) 5
409-422 BAEER L, AT 55 451-458 B
E s, @

AU T (D5 121(3) 520150, 565 121
(2) FS2 5, PR 50 121 (3) &2 i 4,
B E B ) SR T AR SRR . @5 121(3)
F YT O S o O S Pl = Y el
(rocks) " THAEANAE T(AL) Z H By & &
e, QT ERARA FE LRSS, @4
TAESM " NZBE AL T2 L 2
B2 AN G« oA TAE SO @
3.4 % 121(3) £M“FAIE” (the text)

R RE QT AL FEAR 121 (3) 509« B2
(eI ATE N Y 31 (1) S HLE A R

RERIELH E R SOFZREAANHR RS
JIT HA A B S R O E 2 R AR
2 R A T R B, HAEARRI
JEANL

(1) B ee 20 s 1 PG

5 121(3) KT SCCASE : “ Rocks which
cannot sustain human habitation or economic life of
their own shall have no exclusive economic zone or
continental shelf.” " SCSCA S . “ NEELEHRF NS
Ja A BOHAS B 1Y 28 55 A2 00 B A i R A LR
2o IXEORRE A A B 3% e LU i — |
R ARE” (rocks) ; — “/ANEE” (cannot) ; = |
“HERE” (sustain) 5 PO “ AZEJEAE” (human habi-
tation) ; 7L “5%” (or) ;75 AR B LT A TG
(economic life of their own) ,© {H & FL X LA
S AT which”  HLRILE HH SCSCARER A 17
FOAPEBE A, XA FARSCHE, A E
RYUE PN R LIRS R 2577 R L B 22
DX RBE AR BEAS R 251, A R U T i R, A
T ALK T S 25 1 1) 52 80 R A ™ A R R
P IXIORRAE, WAt RESHEHER
UF=EEREFX R ALY

TEARGE  AEEAIUL: Atk A RELER A

(O Waldock, “Third Report on the Law of Treaties” , Yearbook
of the ILC, Vol 11, 1964, p. 58, para 21. $5| H Richard Gardiner,
Treaty Interpretation, 2008, p. 307. See lan Sinclair, The Vienna Con-
vention on the Law of Treaties, Manchester University Press, 2nd ed,
1984, p. 142; McNair, The Law of Treaties, Oxford University Press,
1961, p.423.

@ (7 H 12 BEB) 5534 B,

® (7 H 12 H#kY) 5 223,535 BL,

@ &Il McNair, The Law of Treaties, Oxford University Press,
1961, p.414.

G (MmN ELEANZYE 31(1) %, “A treaty shall be in-
terpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its ob-
ject and purpose. ”

© MERSWAT A 12 B#Pe) 5 479-482 Bt 5 483-484
B 5 485-487 Bt 5 488-492 BE 5 493-497 B 5F 498-503 B,

@ L Anthony Aust, Modern Treaty Law and Practice, Cam-
bridge University Press, 2000, p. 200.

® U Stefan Talmon, United Nations Convention on the Law
of the Sea: A Commentary, Beck/Hart/Nomos, 2017, Article 121,
para. 32-33.
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SRR ol A B 22 5% A 106 B v T v
XN AW BATETEEBRFRE
KBEZE, hEEA B AL ARES T
A RE e NSRS A AT WSRANRE,
EEUEAE, 28 2,0 121(3) AR iR
B ANREGE R A28 Fa R ol AR By 0 22 5 A 36 i —
ANEE S, FREHE, AN A LR XKk
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On the Questionable Interpretation of Article 121 (3) of UNCLOS
in the Award of the South China Sea Arbitration

GAU Shengti'

(1.Hainan University , Haikou 570288, China)

Abstract; The interpretation of Article 121 (3) of the 1982 United Nations Convention on the Law of the
Sea (UNCLOS) was finally done by the tribunal for the Sino-Philippine arbitration on the South China Sea
issue in July 2016. Examinations by renowned scholars demonstrated that the tribunal’s interpretation devia-
ted from international practice. The paper employs the principles of treaty interpretation codified by Article
31 of the 1969 Vienna Convention on the Law of Treaties to evaluate such an interpretation process. The pa-
per proposes that the tribunal paid scant attention to the key words such as “rocks” in plural form as the
first word and “which” as the second word of Article 121 (3). The tribunal also turned a blind eye to the
first seven words in Article 121 (2), which makes up the immediate context for an impartial interpretation
of Article 121 (3). Furthermore, insignificant materials were adopted by the tribunal to define the object
and purpose, which also goes to travaux préparatoires. In such a way of “interpretation” , the tribunal re-
vived unaccepted proposals submitted during the treaty negotiation. Given the fact that lots of general princi-
ples of treaty interpretation were violated, the non—conformity with such an interpretation by UNCLOS con-
tracting parties shall be expected and justified.

Key words: the South China Sea arbitration; the United Nations Convention on the Law of the Sea; the Vi-

enna Convention on the Law of Treaties; treaty interpretation; regime of islands
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