2019 4 2019 4
No.4,2019 ZHEJIANG SOCIAL SCIENCES Apr., 2019
ES
) ) o ( 570228)
DOI:10.14167/j.zjss.2019.04.008
@
@®
, ?
b ? ’ (e}
@
Y
* (13BFX010) (hdfx201810) .

59



)
“
’ N
’ ’
’ ’
> ’
®
) o ’
“«
’ Ay
”
o
’ ’
«
’
«
’
’
’ ’
©
o
’ ’
”
’ o ’
’
o
’
’
“«
o] ’

o H 217

a

60

’
o
o
®
”
no@®
(o]
®
o
”
’
b
’
o
’
9
b
o
”

€

)



2019 4

’ ’
®
o ’ ’
o ’
) N N
’ ’ ’
o
o ’ ’
’ o ’ ’
« ” ( )
’
o ’ ’
s o
’
A
’ ’
’
’ o
’ s ’
o ’
)
’ s .
o ) )
’ ’ ’ ’ ’
’ ’ ’
() ®
o o
o ’ ’ ’
’ o
’ ’
« 2
’ ’
o ’ o ’
« ” «
) o
” o« ” «
’ s ’ ’
«“
o ’ A
) o ’
” a
N ’ ’ o
o ’ ’
’ s ’
’ s
’ ’ ’ o
’ N
o ’
’ ’ ’
“ ”
N ’



3 ’
’
9 ’
225
o
>
’
@
3
2.
’
’
o
’
’
’
“
’
”
o ’
@
o
o b

62

€

9019

)




2019

4

)
)
)
)
o
’ o
’ H
o
)
)
@
o
: ’
”
’
o] ’
’
“
b
“ ”
o
’ b
o )
3 ”
)
”
o
’
‘“
”
)
)
o
)
’
o
’
)
)
o ’

’
’
“
«
’
’

’
«
) )
) ’
)
’
o )
) )
)
( ) ,
’ )
”3)
’
o ’
’
) ’
» oo«
’
» 33
o )
) )
o
«
)
”
o
)
) ’
o ’
” “ ”»
« ” «
’
)
o
)
)
3 kY
’ )
)
)
) )

)

€

63



64

)
’
’ ’
5,
o
)
’
o
9
)
’
o ’
N
®
o
’
N
)
’
a0
’
’
o
’
)
)
)
«“
5
’
» 42

’
’
EEE]
o
o
’
”
’

o
’
s
0")
”
’
“« ”
’
’
’
()
o ’
“«
’
’
o ’

o
« ”
9
o ’
«“
’
’
’
” “\/ ”
’
« ¢
) ’
( ¢ X L3 —\/ ’
)
’
)
(5]
o ’
’
)
)
)
” o«
’
’
” @
o
)
N
)
’



4

o
‘
o
b
b
’
b
>
b
b
b
“
“
’

93

15y

65



)
&
o
’
)
o
’ ’
)
’
)
’
’
o
’
D
’ o
)
’
’ ’
’
)
4
o
)
o ’
’ o
)
) o
«
)
)
)
o
)
959
o ’
’
o
)

66




2019 4

o @ H
3. @ (
’ y.¢ 92011 6
B ) ( )
’ 2007, 203.192~198.192~198.192~198
’ BOH :(
’ : ),¢ 013 5 .
’ @ :( P
, ; 92011 4
’ G ] «( ), 1980
, 102~103 .
) © 1 : ),
e ’ 2016, 73~90
@ x4 Y, 2007
O ’ , 389 .
' T ),
’ ’ 2015, 283284
° ©® :( : R ).« )
. o 2011 5.
’ T © ( )
. 2010 , 67
, @
P ( ))
’ ’ 2010 3 .
. ’ . BI[ ] ( )
; 2006, 78.79
, ) :( ).(
, . 92009 4
, ) B . ).
, 92015 11 20 3 .
, , () :( DX )
2005 12 .
’ ) ( () ), 2016
; ’ , 48 .
’ a® :(
y.¢ 92013 8
, N ) R :(
, ¢ P ( ))2016
, 5
" ® , Q0 97 «
Yo
’ @ (

67



07 ( 30, 2017 @ . :( ) ( ),
187~191 , 2005 475
@ { ) @6Robert Alexy, A Theory of Constitutional Rights, Ox-
2003 117,152 ford University Press, 2002,pp.98~99.
2330626H396D :( @y o ).
VA )2016 2 )2015 [
@ :( ).< S0 ] :( ), X¢
)2018 2 )2006 6
® (2016) 0105 442 2 ( 2,
(2017) o1 ( ))2008 4
41 EE I ( ),
@ ( ), 2013 163 .
2007 238 o « ),
@D ( C ) 2012 2011 317
, 208 59 (2001)
33 :( ( ), 2016 132 .
, 198 9« ), 2008
) ( ), < )2006 , 42
5 60 :( ),
30 93 ( Yo ( )2014 4
3 47« (G} € 2.<
Do )2017 2 .
33d «( ), 62 ] ( e
¢ 2002 J R s 2012 226
40436663 :( () :{ ?s 2010 173
2. )2016 3
a ] { : ),
1999 400
( 44 ) 17. Cooke P.. Regional Innovation Systems: Competitive
13. :( Regulation in the New Eurol|J]. Geoforum, 1992, 23: 365~382.
Y, ¢ ) 18. Isaksen A.. Building Regional Innovation Systems: Is
2016 11 Endogenous Industrial Development Possible in the Global
14. :( Economy|J|. Canadian Journal of Regional Science, 2001, (1):
), < »2015 10 101~120.
15. :( 19. Niosi J., Bas T.G.. Biotechnology Megacentres: Mon-
Y, ¢ 2014 treal and Toronto Regional Systems of Innovation [J]. Euro-
4 pean Planning Studies, 2003, 11(7): 789~801.
16. :(
), ¢ )2013 12

68



ZHEJIANG SOCIAL SCIENCES No.4, Apr. 2019

to the syndrome of the modern German intelligentsia, and who could not acclimatize themselves to the modern
world. As a conclusion, we could achieve the disenchantment and inner critique to Schmitt only in this way.
Key words: Carl Schmitt; decisionism; presidential constitutional dictatorship; concrete order

The Power of Algorithm: Application and Regulation (52)
Chen Peng
(Law School, Anhui Normal University, Wuhu 241002)

Absrtact: The arrival of the big data era and the major breakthrough of the deep learning algorithm,
promotes the continuous expansion of artificial intelligence application scene and the deepening of applica-
tion, the State and society’s dependence on the algorithm is deepening,as one of the cornerstones of artificial
intelligence algorithm also presents a certain power characteristics. The power representation of the algorithm
is technical power,which has remarkable effect on the timely perception of public opinion,the effective re-
sponse of governance demand ,the precise setting of policy agenda and the accurate evaluation of government
performance, and provides the possibility of restricting power by power for the operation of social regulation
of the State apparatus. At the same time,behind the power of the algorithm also lurks the power of capital ,
Capital uses its technical advantages in data and algorithms ,there is the possibility of applying algorithms to
dictatorship and promote data hegemony,national sovereignty faces profound challenges of capital ,and the
pattern of global governance is also facing profound changes. For the regulation of algorithm power,it is nec-
essary not only for countries to make efforts to ensure data security and reduce the dependence of algorithm
technology on capital ,but also for countries to actively cooperate,construct the algorithm governance system
at the global level and continuously improve the global algorithm governance mechanism.

Key words: algorithm; power; application; regulation

The Use and Risk Control of the Interest Measurement in the Criminal Justice (59)
Wu Liangjun
(Law School, Hainan University, Hatkou 570228)

Abstract: The measure of interest is the inevitable requirement of resolving conflicts of interest in
criminal justice adjudication, and the important method of solving difficult cases. The measure of interest is
also the path of the unification of legal effect and social effect, and also the requirement of the substantive
side of the legal doctrine of the crime. Compared with the measurement of interests in sentencing, the mea-
surement of interests in conviction is more significant. Whether it is the judgment of the conformance of con-
stitutive elements, or the judgment of illegality or responsibility, there is room for the use of interest mea-
surement. Measure the appropriate use of interests, is not in compliance with the operating steps of a stylized
completely, but on whether to accurately grasp the “benefit analysis” and “measure” the two key links.
Ought to say, the interests of the measure to judge the subjectivity of the natural dependence, contains un-
certainty inherent risk, it should actively provide interest measure in the application of criminal judicial ref-
eree a binding framework to control the risk. The risk control of the benefit measurement in the criminal jus-
tice adjudication should abide by the legal doctrine of the crime, follow the social consensus orientation, and
strengthen the procedural restriction.

Key words: interest measurement; criminal justice; legal doctrine of crime; social consensus; proce-
dural restriction

On the Insurability of Punitive Damages and Its Expansion (69)
Wu Yiwen, Zhao Yaning
(School of Law, Wuhan University, Wuhan 430072)

Abstract: Under the background that the insurability of punitive damages has been universally denied
by the insurance market, there is great theoretical and practical significance to research on the issue of
punitive damages’ insurability. The insurability of punitive damages can be demonstrated from two aspects:
one is the theory and practice of insurance law, the other is system benefits and policy considerations. On
one hand, the insurable arrangement not only complies with the general insurance law rules that liability in-
surance only covers civil compensation liability and harms caused by intentional acts are not covered, but
also does not lead to extra judicial difficulties. On the other hand, the insurable arrangement does not mate-
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