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Subject: The Improvement of Liquidated Damages Reduction Rules in the Drafted Contract Book of PRC Civil Code: Based on the
Review of the Courts” Verdicts

Author & unit: SHI Guanbin( Law School Hainan University Haikou Hainan 570218 China)

Abstract: The rule of reduction of liquidated damages in the application of Article 114 (2) of the Contract Law in judicial prac—
tice is too rigid to fully demonstrate the penalty function of liquidated damages which is against the requirement of respecting the
autonomy of private law and the modernization of social governance ability. This might be aggravate the occurrence of default and
undermine the construction of an honest business environment. The civil code being codified should exclude the commercial con—
tract from the scope of application of the liquidated damages reduction rules and respect the agreement of the parties to waive the
claim for liquidated damages in advance. The liquidated damages reduction rules also should not be included in the scope of inter—
pretation by the court and the burden of proof should be distributed to the party claiming to apply the rules who whould provide
the preliminary evidence that the liquidated damages in the agreement is obviously too high. In addition when determining the
specific reduction rate the actual loss is an important but not the only factor. In order to reflect the loss reservation and perform—
ance guarantee function of the liquidated damages rules it should also focus on the financial function of deposits.

Key words: civil code; reduction rules of liquidated damages; article 114 of contract law; private autonomy; punitive function;

burden of proof;, commercial contract
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